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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election of Species 1 (Figures 9-12) in the reply filed on 2/4/2009 is 
acknowledged. Because applicant did not distinctly and specifically point out the 
supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). 

Applicant in the reply indicates that claims 1-4, 9, 10, 12-14, and 16 are readable 
on the elected species. Accordingly, claims 5-8, 11,15, and 17 are withdrawn from 
further consideration as being drawn to the non-elected inventions. 

Drawings 

2. The drawings are objected to because page 2, line 7 of the specification recites: 
"the slide is in the raised and lowered positions, respectively." This is not shown in the 
figure to which the description refers. Corrected drawing sheets in compliance with 37 
CFR 1 .121(d) are required in reply to the Office action to avoid abandonment of the 
application. Any amended replacement drawing sheet should include all of the figures 
appearing on the immediate prior version of the sheet, even if only one figure is being 
amended. The figure or figure number of an amended drawing should not be labeled as 
"amended." If a drawing figure is to be canceled, the appropriate figure must be 
removed from the replacement sheet, and where necessary, the remaining figures must 
be renumbered and appropriate changes made to the brief description of the several 
views of the drawings for consistency. Additional replacement sheets may be necessary 
to show the renumbering of the remaining figures. Each drawing sheet submitted after 
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the filing date of an application must be labeled in the top margin as either 
"Replacement Sheet" or "New Sheet" pursuant to 37 CFR 1 .121(d). If the changes are 
not accepted by the examiner, the applicant will be notified and informed of any required 
corrective action in the next Office action. The objection to the drawings will not be held 
in abeyance. 

3. The drawings are objected to as failing to comply with 37 CFR 1 .84(p)(5) 
because they do not include the following reference sign(s) mentioned in the 
description: "height (H1 )". Corrected drawing sheets in compliance with 37 CFR 
1 .121(d) are required in reply to the Office action to avoid abandonment of the 
application. Any amended replacement drawing sheet should include all of the figures 
appearing on the immediate prior version of the sheet, even if only one figure is being 
amended. Each drawing sheet submitted after the filing date of an application must be 
labeled in the top margin as either "Replacement Sheet" or "New Sheet" pursuant to 37 
CFR 1.121 (d). If the changes are not accepted by the examiner, the applicant will be 
notified and informed of any required corrective action in the next Office action. The 
objection to the drawings will not be held in abeyance. 

Specification 

4. The disclosure is objected to because of the following informalities: page 5, line 1 
of the specification recites "in am optimum way". The examiner assumes this is a minor 
informality and should read, "in an optimum way". 

Appropriate correction is required. 
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Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

6. Claims 1-4 and 12-13 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Bow et al. (US 6,293,721 B1). 
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Regarding claim 1 , the Bow reference discloses a cosmetic dispenser or rotating 
case comprising a base (12) mounted movably in axial rotation around a tubular body 
(18) in an interior of which is mounted a movable slide (20) which receives a product to 
be protected, the slide including a ballast (46) which augments the slides mass (see the 
figure above). 

Regarding claim 2, the Bow reference discloses that the ballast is joined with the 
slide (see the figure above). 

Regarding claim 3, the Bow reference discloses that the ballast is joined with an 
end of the slide which is situated under a space (44) designed to hold the protected 
product (see the figure above). 

Regarding claim 4, the Bow reference discloses that the ballast is made of a high 
density material forming a single piece with the slide (see the figure above and col. 5, 
lines 61-67). 

Regarding claim 12, the Bow reference discloses that the rotating case further 
includes a closing top (22) indirectly removably attached to a free end (41) of the tubular 
body. 

Regarding claim 13, the Bow reference discloses a lipstick or a lip balm container 
comprising a tubular body (18); a base (12), rotatably mounted to a lower end (40) of 
the tubular body; a slide (20) movably received in the tubular body, the slide defining a 
lipstick or lip balm receiving well (44) in an upper end and carrying a ballast (46) in a 
lower end; and a slide advancing mechanism (14) interconnected with the slide and the 
base such that the rotation of the base causes the slide to advance axially toward an 
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upper end (41) of the tubular body and opposite rotation of the base retracts the slide to 
the lower end of the tubular body (see the figure above, col. 3, lines 45-67, and col. 4, 
lines 1-7). 

7. Claims 13 and 16 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Sheffler(US 5,988,917). 

Regarding claim 13, the Sheffler reference discloses a lipstick or a lip balm 
container comprising a tubular body (52); a base (14), rotatably mounted to a lower end 
of the tubular body (see Fig. 2); a slide (98) movably received in the tubular body, the 
slide defining a lipstick or lip balm receiving well in an upper end and carrying a ballast 
in a lower end (see the annotated figure below); and a slide advancing mechanism (54, 
56, 58, 100) interconnected with the slide and the base such that the rotation of the 
base causes the slide to advance axially toward an upper end of the tubular body and 
opposite rotation of the base retracts the slide to the lower end of the tubular body (see 
col. 7, lines 66-67 and col. 8, lines 1-13). 
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Regarding claim 16, the Sheffler reference discloses the receiving well which 
includes a vent passage extending from the lipstick or lip balm receiving well through 
the ballast to facilitate removal of air displaced by insertion of a lip stick or lip balm 
element into the lipstick or lip balm receiving well (see the annotated figure above, col. 
5, lines 4-11 and col. 8, lines 45-56). 

Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 9, 10, and 14 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Bow, as discussed supra, in view of Sheffler et al. (US 5,988,917). 

Regarding claim 14, the Bow reference discloses that the ballast extends over at 
least a lower half of the slide. If the slide, of the Bow reference, was split into two 
halves, an upper and lower half, the ballast would extend over at least a lower half of 
the slide since the ballast makes up the lowest end of the lower half, thus the ballast of 
the Bow reference does extend over at least a lower half of the slide. 

Regarding claims 9 and 10, the Bow reference discloses the rotating case as 
claimed. The Bow reference does not disclose the case including a means for 
ventilation as claimed. Attention, however, directed to the Sheffler reference which 
discloses another cosmetic dispenser or rotating case having a slide which includes a 
means of ventilation for venting the lower end of the a product when the product is 
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inserted into the slide, further including at least one axial conduit (see the annotated 
figure below) communicating with the space designed to receive the product and also 
with the space situated below the slide for venting the lower end of a product when the 
product is inserted into the slide (see col. 5, lines 4-11 and col. 8, lines 45-56). It would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to have modified the slide of the Bow reference to include a means of ventilation for 
venting the lower end of the a product when the product is inserted into the slide, further 
including at least one axial conduit communicating with the space designed to receive 
the product and also with the space situated below the slide for venting the lower end of 
a product when the product is inserted into the slide in view of the Sheffler reference. 
Such modification would permit air to bleed through the bottom of the sleeve when a 
product is inserted into the sleeve for easy insertion of the product. 




conduit 
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Conclusion 

10. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Seneco et al. patent (US 6,035,866), Gueret patent (US 
4,884,912), Oses patent (US 4,666,324) which disclose cosmetic applicators which 
contains ballast-type structures. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KEEGAN GUMBS whose telephone number is 
(571)270-5608. The examiner can normally be reached on Monday through Friday 
7:30am to 5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Khoa Huynh can be reached on 5712724888. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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